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Subpart A—The Operating Fund
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SOURCE: 66 FR 17287, Mar. 29, 2001, unless
otherwise noted.

§ 990.101 Purpose.
This subpart implements section 9(f)

of the United States Housing Act of
1937 (42 U.S.C. 1437g) (referred to as
‘‘the 1937 Act’’). Section 9(f) establishes
an Operating Fund for the purposes of
making assistance available to public
housing agencies (PHAs) for the oper-
ation and management of public hous-
ing. The assistance made available
from the Operating Fund is determined
using a formula developed through ne-
gotiated rulemaking procedures. This
subpart describes the policies and pro-
cedures for operating subsidy calcula-
tions under the Operating Fund For-
mula.

§ 990.102 Definitions.
Allowable Expense Level (AEL). The

per unit per month dollar amount of
expenses (excluding Utilities and ex-
penses allowed under § 990.108) com-
puted in accordance with § 990.105,
which is used to compute the amount
of operating subsidy.

Allowable Utilities Consumption Level
(AUCL). The amount of Utilities ex-
pected to be consumed per unit per
month by the PHA during the Re-
quested Budget Year, which is equal to
the average amount consumed per unit
per month during the Rolling Base Pe-
riod.

Base Year. The PHA’s fiscal year im-
mediately preceding its first fiscal year
of receipt of operating subsidy under
this part (either under the Operating
Fund Formula or its predecessor, the
Performance Funding System (PFS)).

Base Year Expense Level. The expense
level (excluding Utilities, audits and
certain other items) for the Base Year,
computed as provided in § 990.105.
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Current Budget Year. The fiscal year
in which the PHA is currently oper-
ating.

Dwelling rent. The amount charged
monthly for a dwelling unit occupied
by a resident or family eligible for pub-
lic housing as determined in § 960.253 of
this title. For purposes of determining
subsidy eligibility, the dwelling rent
will not reflect decreases resulting
from the PHA’s implementation of any
optional earned income exclusions.

Formula. The revised formula derived
from the actual expenses of the sample
group of PHAs receiving assistance
under the Operating Fund Formula,
which is used to determine the For-
mula Expense Level and the Range of
each PHA (see § 990.105(c)).

FHA-based operating expense level
(FHAEL). The per unit per month dol-
lar amount of expenses (excluding util-
ities and expenses allowed under
§ 990.108) computed in accordance with
§ 990.105(e), which is used on a one-time
basis to adjust the AEL for selected
PHAs.

Formula Expense Level. The per unit
per month dollar amount of expenses
(excluding Utilities and audits) com-
puted under the Formula, in accord-
ance with § 990.105.

HUD Field Office. The HUD Field Of-
fice that has been delegated authority
under the U.S. Housing Act of 1937 to
perform functions pertaining to this
subpart for the area in which the PHA
is located.

Local Inflation Factor. The HUD-sup-
plied weighted average percentage in-
crease in local government wages and
salaries for the area in which the PHA
is located and non-wage expenses.

Long-term vacancy. This term means
the same as it is used in the definition
of ‘‘Unit Months Available’’ in this sec-
tion.

Nondwelling rent. The amount
charged monthly, including utility and
equipment charges, to a lessee for a
dwelling unit that is being used for
nondwelling purposes. For purposes of
determining operating subsidy:

(1) If the nondwelling unit has been
approved for subsidy (e.g., the unit is
being used for economic self-suffi-
ciency services or anti-drug activities)
at the rate of the PHA’s AEL, the PHA

will include all charges as nondwelling
rent;

(2) If the nondwelling unit has not
been approved for subsidy, a PHA will
include as nondwelling rent only that
portion of the charge that exceeds the
rate of the PHA’s AEL.

Operating budget. The PHA’s oper-
ating budget and all related docu-
ments, as required by HUD, approved
by the PHA Board of Commissioners.

Other income. Income from rent billed
to lessees of dwelling units rented for
nondwelling purposes, and from
charges to residents for excess utility
consumption for PHA supplied utili-
ties.

Project. Each project under an Annual
Contributions Contract to which the
Operating Fund Formula is applicable,
as provided in § 990.103.

Project Units. All dwelling units of a
PHA’s Projects.

Projected Operating Income Level. The
per unit per month dollar amount of
dwelling rental income plus other in-
come, computed as provided in § 990.109.

Requested Budget Year. The budget
year (fiscal year) of a PHA following
the Current Budget Year.

Rolling Base Period. The 36-month pe-
riod that ends 12 months before the be-
ginning of the PHA Requested Budget
Year, which is used to determine the
Allowable Utilities Consumption Level
used to compute the Utilities Expense
Level.

Top of Range. Formula Expense Level
multiplied by 1.15.

Transition funding. Funding for exces-
sively high-cost PHAs, as provided in
§ 990.106.

Unit Approved for Deprogramming.
(1) A dwelling unit for which HUD

has approved the PHA’s formal request
to remove the dwelling unit from the
PHA’s inventory and the Annual Con-
tributions Contract but for which re-
moval, i.e., deprogramming, has not
yet been completed; or

(2) A nondwelling structure or a
dwelling unit used for nondwelling pur-
poses which the PHA has determined
will no longer be used for PHA pur-
poses and which HUD has approved for
removal from the PHA’s inventory and
Annual Contributions Contract.

Unit months available. Project Units
multiplied by the number of months
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the Project Units are available for oc-
cupancy during a given PHA fiscal
year. For purposes of this part, a unit
is considered available for occupancy
from the date established as the End of
the Initial Operating Period for the
Project until the time the unit is ap-
proved by HUD for deprogramming and
is vacated or is approved for non-
dwelling use. In the case of a PHA de-
velopment involving the acquisition of
scattered site housing, see also
§ 990.104(b). A unit will be considered a
long-term vacancy and will not be con-
sidered available for occupancy in any
given PHA Requested Budget Year if
the PHA determines that:

(1) The unit has been vacant for more
than 12 months at the time the PHA
determines its Actual Occupancy Per-
centage;

(2) The unit is not either:
(i) A vacant unit undergoing mod-

ernization; or
(ii) A unit vacant for circumstances

and actions beyond the PHA’s control,
as these terms are defined in this sec-
tion; and

(3) The PHA determines that it will
have a vacancy percentage of more
than 3% and will have more than five
vacant units, for its Requested Budget
Year, even after adjusting for vacant
units undergoing modernization and
units that are vacant for cir-
cumstances and actions beyond the
PHA’s control, as defined in this sec-
tion. (Reference in this part to ‘‘more
than five units’’ or ‘‘fewer than five
units’’ shall refer to a circumstance in
which five units equals or exceeds 3%
of the number of units to which the 3%
threshold is applicable.)

Units vacant due to circumstances and
actions beyond the PHA’s control. Dwell-
ing units that are vacant due to cir-
cumstances and actions that prohibit
the PHA from occupying, selling, de-
molishing, rehabilitating, recon-
structing, consolidating or modern-
izing vacant units and are beyond the
PHA’s control. For purposes of this def-
inition, circumstances and actions be-
yond the PHA’s control are limited to:

(1) Litigation. The effect of court liti-
gation such as a court order or settle-
ment agreement that is legally en-
forceable. An example would be units
that are being held vacant as part of a

court-ordered or HUD-approved deseg-
regation plan.

(2) Laws. Federal or State laws of
general applicability, or their imple-
menting regulations. Units vacant only
because they do not meet minimum
standards pertaining to construction or
habitability under Federal, State, or
local laws or regulations will not be
considered vacant due to cir-
cumstances and actions beyond the
PHA’s control.

(3) Changing market conditions. For
example, small PHAs that are located
in areas experiencing population loss
or economic dislocations may face a
lack of demand in the foreseeable fu-
ture, even after the PHA has taken ag-
gressive marketing and outreach meas-
ures.

(4) Natural disasters.
(5) RMC Funding. The failure of a

PHA to fund an otherwise approvable
RMC request for Federal modernization
funding.

(6) Casualty Losses. Delays in repair-
ing damage to vacant units due to the
time needed for settlement of insur-
ance claims.

Utilities. Electricity, gas, heating
fuel, water and sewerage service.

Utilities expense level. The per unit per
month dollar amount of utilities ex-
pense, computed as provided in
§ 990.107.

Vacant unit undergoing modernization.
A vacant unit in a project not consid-
ered to be obsolete (as determined
using the indicia in § 970.6 of this chap-
ter), when the project is undergoing
modernization that includes work that
is necessary to reoccupy the vacant
unit, and in which one of the following
conditions is met:

(1) The unit is under construction
(i.e., the construction contract has
been awarded or force account work
has started); or

(2) The treatment of the vacant unit
is included in a HUD-approved mod-
ernization budget (or its successor
under the public housing Capital Fund
program), but the time period for plac-
ing the vacant unit under construction
has not yet expired. The PHA must
place the vacant unit under construc-
tion within two Federal Fiscal Years
(FFYs) after the FFY in which the
modernization funds are approved.
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§ 990.103 Applicability of the Oper-
ating Fund Formula.

(a) General. The Operating Fund For-
mula will be used in determining the
amounts of operating subsidy payable
to PHAs.

(b) Applicability of the Operating Fund
Formula. The Operating Fund Formula
is applicable to all PHA rental units
under Annual Contributions Contracts.
The Operating Fund Formula applies
to PHAs that have not received oper-
ating subsidy payments previously, but
are eligible for such payments under
the Operating Fund Formula.

(c) Inapplicability of the Operating
Fund Formula. The Operating Fund
Formula, as described in this part, is
not applicable to Indian Housing, the
Section 23 Leased Housing Program,
the Section 23 Housing Assistance Pay-
ments Program, the Section 8 Housing
Assistance Payments Program, the
Mutual Help Program, or the Turnkey
III Homeownership Opportunity Pro-
grams.

(d) Applicability of the Operating Fund
Formula to the PHAs of the Virgin Is-
lands, Puerto Rico, Guam, and Alaska. (1)
The following provisions of this sub-
part A are applicable to housing owned
by the PHAs of the Virgin Islands,
Puerto Rico, Guam, and Alaska:

(i) The definition of ‘‘other income’’
at § 990.102;

(ii) Section 990.105 (Computation of
allowable expense level). However,
§ 990.105(e) (Computation of FHA-based
operating expense level for application
in FY 2001) does not apply to these
PHAs;

(iii) Section 990.105(f) (Flood insur-
ance adjustment for FY 2001);

(iv) Section 990.108(e) (Funding for
resident participation activities);

(v) Section 990.109(b) (Computation of
projected average monthly dwelling
rental income);

(vi) Section 990.110(b) (Adjustments
to utilities expense level); and

(vii) Section 990.116 (Increases in
dwelling rental income).

(2) With the exception of the provi-
sions listed in paragraph (d)(1) of this
section, and other provisions of this
part necessary to give full effect to the
provisions listed in paragraph (d)(1) of
this section, the Operating Fund For-
mula is not applicable to the PHAs of

the Virgin Islands, Puerto Rico, Guam
and Alaska. Operating subsidy pay-
ments to these PHAs are made in ac-
cordance with subpart B of this part.

(e) Financial management, monitoring
and reporting. The financial manage-
ment system, monitoring and reporting
on program performance and financial
reporting will be in compliance with 24
CFR 85.20, 85.40 and 85.41 except to the
extent that HUD requirements provide
for additional specialized procedures
which are determined by HUD to be
necessary for the proper management
of the program in accordance with the
requirements of the U.S. Housing Act
of 1937 and the Annual Contributions
Contracts between the PHAs and HUD.

§ 990.104 Determination of amount of
operating subsidy under the Oper-
ating Fund Formula.

(a) The amount of operating subsidy
for which each PHA is eligible shall be
determined as follows: The Projected
Operating Income Level is subtracted
from the total expense level (Allowable
Expense Level plus Utilities Expense
Level). These amounts are per unit per
month dollar amounts, and must be
multiplied by the Unit Months Avail-
able. Transition Funding, if applicable,
and other costs as specified in § 990.108
are then added to this total in order to
determine the total amount of oper-
ating subsidy for the Requested Budget
Year, exclusive of consideration of the
cost of an independent audit. As an
independent operating subsidy eligi-
bility factor, a PHA may receive oper-
ating subsidy in an amount, approved
by HUD, equal to the actual cost of an
independent audit to be prorated to op-
erations of the PHA-owned rental hous-
ing. See § 990.110 regarding adjust-
ments.

(b) In the case of a PHA development
involving the acquisition of scattered
site housing, the PHA may submit, and
HUD shall review and approve, a re-
vised Development Cost Budget (or its
successor under the public housing
Capital Fund program) reflecting the
number of units that were occupied
during the previous six months, and
the Unit Months Available used in the
calculation of operating subsidy eligi-
bility shall be revised to include the

VerDate 11<MAY>2000 13:27 May 16, 2001 Jkt 194077 PO 00000 Frm 00679 Fmt 8010 Sfmt 8010 Y:\SGML\194077T.XXX pfrm09 PsN: 194077T



680

24 CFR Ch. IX (5–1–01 Edition)§ 990.105

number of months the new/acquired
units are actually occupied.

(c) A special phase-down of subsidy to
PHAs is applicable when demolition of
units is approved by HUD. See § 990.114.

(d) The calculation of operating sub-
sidy for a PHA in the Moving to Work
demonstration program shall be made
in accordance with the applicable Mov-
ing to Work Agreement, and any
amendments to such agreements, as
may be approved by HUD.

§ 990.105 Computation of allowable ex-
pense level.

The PHA shall compute its Allowable
Expense Level using forms prescribed
by HUD, as follows:

(a) Computation of Base Year Expense
Level. The Base Year Expense Level in-
cludes Payments in Lieu of Taxes
(PILOT) required by a Cooperation
Agreement even if PILOT is not in-
cluded in the Operating Budget for the
Base Year because of a waiver of the
requirements by the local taxing juris-
diction(s). The Base Year Expense
Level includes all other operating ex-
penditures as reflected in the PHA’s
Operating Budget for the Base Year ex-
cept the following:

(1) Utilities expense;
(2) Cost of an independent audit;
(3) Adjustments applicable to budget

years before the Base Year;
(4) Expenditures supported by supple-

mental subsidy payments applicable to
budget years before the Base Year;

(5) All other expenditures which are
not normal fiscal year expenditures as
to amount or as to the purpose for
which expended; and

(6) Expenditures which were funded
from a nonrecurring source of income.

(b) Adjustment. In compliance with
the above six exclusions, the PHA shall
adjust the AEL by excluding any of
these items from the Base Year Ex-
pense Level if this has not already been
accomplished. If such adjustment is
made in the second or some subsequent
fiscal year of receipt of operating sub-
sidy under this part, the AEL shall be
adjusted in the year in which the ad-
justment is made, but the adjustment
shall not be applied retroactively. If
the PHA does not make these adjust-
ments, the HUD Field Office shall com-
pute the adjustments.

(c) Computation of Formula Expense
Level. The PHA shall compute its For-
mula Expense Level in accordance with
a HUD-prescribed formula that esti-
mates the cost of operating an average
unit in a particular PHA’s inventory.
It uses weights and a Local Inflation
Factor assigned each year to derive a
Formula Expense Level for the current
year and the requested budget year.
The formula is the sum of the following
six numbers and the weights of the for-
mula and the formula are subject to
updating by HUD:

(1) The number of pre-1940 rental
units occupied by poor households in
1980 as a percentage of the 1980 popu-
lation of the community multiplied by
a weight of 7.954. This census-based sta-
tistic applies to the county of the PHA,
except that, if the PHA has 80% or
more of its units in an incorporated
city of more than 10,000 persons, it uses
city-specific data. County data will ex-
clude data for any incorporated cities
of more than 10,000 persons within its
boundaries.

(2) The Local Government Wage Rate
multiplied by a weight of 116.496. The
wage rate used is a figure determined
by the Bureau of Labor Statistics. It is
a county-based statistic, calibrated to
a unit-weighted PHA standard of 1.0.
For multi-county PHAs, the local gov-
ernment wage is unit-weighted. For
this formula, the local government
wage index for a specific county cannot
be less than 85% or more than 115% of
the average local government wage for
counties of comparable population and
metro/non-metro status, on a state-by-
state basis. In addition, for counties of
more than 150,000 population in 1980,
the local government wage cannot be
less than 85% or more than 115% of the
wage index of private employment de-
termined by the Bureau of Labor Sta-
tistics and the rehabilitation cost
index of labor and materials deter-
mined by the R.S. Means Construction
Cost Index.

(3) The lesser of the current number
of the PHA’s two or more bedroom
units available for occupancy, or 15,000
units, multiplied by a weight of .002896.

(4) The current ratio of the number of
the PHA’s two or more bedroom units
available for occupancy in high-rise
family projects to the number of all

VerDate 11<MAY>2000 13:27 May 16, 2001 Jkt 194077 PO 00000 Frm 00680 Fmt 8010 Sfmt 8010 Y:\SGML\194077T.XXX pfrm09 PsN: 194077T



681

Office of the Assistant Secretary, HUD § 990.105

the PHA’s units available for occu-
pancy multiplied by a weight of 37.294.
For this indicator, a high-rise family
project is defined as averaging 1.5 or
more bedrooms per unit available for
occupancy and averaging 35 or more
units available for occupancy per
building and containing at least one
building with units available for occu-
pancy that is 5 or more stories high.

(5) The current ratio of the number of
the PHA’s three or more bedroom units
available for occupancy to the number
of all the PHA’s units available for oc-
cupancy multiplied by a weight of
22.303.

(6) An equation calibration constant
of ¥.2344.

(d) Computation of Allowable Expense
Level (AEL). The PHA shall compute its
Allowable Expense Level as follows:

(1) AEL for first budget year of oper-
ating subsidy under this part where Base
Year Expense Level does not exceed the
top of the range. Every PHA whose Base
Year Expense Level is less than the top
of the range shall compute its AEL for
the first budget year of operating sub-
sidy under this part by adding the fol-
lowing to its Base Year Expense Level
(before adjustments under § 990.110):

(i) Any increase approved by HUD in
accordance with § 990.110;

(ii) The increase (decrease) between
the Formula Expense Level for the
Base Year and the Formula Expense
Level for the first budget year of oper-
ating subsidy under this part; and

(iii) The sum of the Base Year Ex-
pense Level, and any amounts de-
scribed in paragraphs (d)(1) (i) and (ii)
of this section multiplied by the Local
Inflation Factor.

(2) AEL for first budget year of oper-
ating subsidy under this part where Base
Year Expense Level exceeds the top of the
range. Every PHA whose Base Year Ex-
pense Level exceeds the top of the
range shall compute its AEL for the
first budget year of operating subsidy
under this part by adding the following
to the top of the range (not to its Base
Year Expense Level, as in paragraph
(d)(1) of this section):

(i) The increase (decrease) between
the Formula Expense Level for the
Base Year and the Formula Expense
Level for the first budget year of oper-
ating subsidy under this part;

(ii) The sum of the figure equal to the
top of the range and the increase (de-
crease) described in paragraph (d)(2)(i)
of this section, multiplied by the Local
Inflation Factor. (If the Base Year Ex-
pense Level is above the AEL, com-
puted as provided above, the PHA may
be eligible for Transition Funding
under § 990.106.)

(3) AEL for first budget year of oper-
ating subsidy under this part for a new
project. A new project of a new PHA or
a new project of an existing PHA that
the PHA decides to place under a sepa-
rate ACC, which did not have a suffi-
cient number of units available for oc-
cupancy in the Base Year to have a
level of operations representative of a
full fiscal year of operation is consid-
ered to be a ‘‘new project.’’ The AEL
for the first budget year of operating
subsidy under this part for a ‘‘new
project’’ will be based on the AEL for a
comparable project, as determined by
the HUD Field Office. The PHA may
suggest a project or projects it believes
to be comparable. In determining what
constitutes a ‘‘new project’’ under this
paragraph, HUD will be guided by its
public housing development regula-
tions at 24 CFR part 941.

(4) Adjustment of AEL for budget years
after the first budget year of operating
subsidy under this part. HUD may adjust
the AEL of budget years after the first
year of operating subsidy under this
part, in accordance with the provisions
of § 990.105(b) or § 990.108(c).

(5) Allowable Expense Level for budget
years after the first budget year of oper-
ating subsidy under this part. For each
budget year after the first budget year
of operating subsidy under this part,
the AEL shall be computed as follows:

(i) The AEL shall be increased by any
increase to the AEL approved by HUD
under § 990.108(c).

(ii) The AEL for the Current Budget
Year also shall be adjusted as follows:

(A) Increased by one-half of one per-
cent (.5%); and

(B) If the PHA has experienced a
change in the number of units in excess
of 5% or 1,000 units, whichever is less,
since the last adjustment to the AEL
based on this paragraph, it shall use
the increase (decrease) between the
Formula Expense Level calculated
using the PHA’s characteristics that
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applied to the Requested Year when
the last adjustment to the AEL was
made based on this paragraph and the
Formula Expense Level calculated
using the PHA’s characteristics for the
Requested Budget Year.

(iii) The amount computed in accord-
ance with paragraphs (d)(5)(i) and (ii)
of this section shall be multiplied by
the Local Inflation Factor.

(6) Adjustment of AEL for budget years
after the first budget year of operating
subsidy under this part. HUD may adjust
the AEL of budget years after the first
year of operating subsidy under this
part, in accordance with the provisions
of § 990.105(b) or § 990.108(c).

(e) Computation of FHA-based oper-
ating expense level (FHAEL) for applica-
tion in FY 2001.—(1) HUD calculation of
FHAEL. For every PHA that is eligible
to receive operating subsidy under the
Operating Fund Formula, HUD will
calculate an FHAEL (based upon FY
2000 data and for application in FY
2001) as follows:

(i) Step 1: Calculation of average na-
tional operating cost. HUD will calculate
an FHA-based national average cost of
operating a two-bedroom public hous-
ing unit, exclusive of utility costs and
property taxes. The average national
cost will be calculated using privately
managed (FHA multifamily insured
and/or assisted) rental housing finan-
cial data available to HUD for the most
recent year of full reporting and ad-
justed to reflect a two-bedroom size by
using Section 8 Fair Market Rent
(FMR) relationships (i.e., increase or
decrease the national average cost de-
pending on whether the average cost-
weighted bedroom size is greater or
less than 2.0 bedrooms per unit). (See 24
CFR part 888 for additional informa-
tion regarding FMRs.)

(ii) Step 2: Adjustment of average na-
tional two-bedroom operating cost for
local cost differences. HUD will adjust
the average national two-bedroom op-
erating cost for local cost differences
using the location adjustment factors
provided in the R.S. Means Residential
Construction Costs Index.

(iii) Step 3: Adjustment of average na-
tional operating cost for PHA-specific
bedroom-size distribution. For each PHA,
HUD will further adjust the average
national operating cost for the bed-

room size distribution of the PHA
using Section 8 FMR cost relationships
(i.e., increase or decrease the average
national cost depending on whether the
average cost-weighted bedroom size for
the PHA’s inventory is greater or less
than 2.0 bedrooms per unit).

(iv) Step 4: Update of PHA-specific av-
erage operating cost to reflect FY 2000
costs. HUD will update this PHA-spe-
cific operating cost to reflect increased
FY 2000 operating costs by using the
Public Housing AEL inflation factor.

(2) Availability of FHAEL to PHA. HUD
will make the following information
available to each PHA:

(i) FHAEL. The FHAEL for the PHA;
(ii) PHA bedroom distribution. The

PHA bedroom distribution used to
make the PHA-specific bedroom ad-
justment under paragraph (e)(1)(iii) of
this section; and

(iii) Base average national cost. The
two-bedroom base average national
cost calculated under paragraph
(e)(1)(i) of this section.

(3) Use of FHAEL for FY 2000 for PHAs
with less than 500 units under contract.
Each PHA with less than 500 units shall
review the FHAEL and bedroom dis-
tribution provided by HUD, and do the
following:

(i) The PHA will determine if the bed-
room size distribution used by HUD was
appropriate.—(A) Mandatory recalcula-
tion. If the bedroom size distribution
calculated by the PHA produces a
weighted average bedroom size that
differs by more than .02 from the
weighted average used by HUD, the
PHA shall recalculate its FY 2000
FHAEL using the two-bedroom base
average national operating cost pro-
vided by HUD.

(B) Discretionary recalculation. If the
bedroom size distribution calculated by
the PHA produces a weighted average
bedroom size that differs by less than
.02 from the weighted average used by
HUD, the PHA may recalculate its FY
2000 FHAEL using the two-bedroom
base average national operating cost
provided by HUD.

(ii) Comparison of FHAEL to AEL. The
PHA shall compare its FHAEL with its
approved FY 2000 AEL.

(iii) If the PHA has less than 250 units.
PHAs with less than 250 units shall use
the higher of their current AEL or 85%
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of the FHAEL. However, in no case will
the PHA use an amount that exceeds
120% of its FHAEL for purposes of FY
2001 subsidy determinations under the
Operating Fund Formula (see para-
graph (e)(3)(v) of this section).

(iv) If the PHA has 250–499 units. PHAs
with 250–499 units shall use the higher
of their current AEL, or 70% of
FHAEL. However, in no case will the
PHA use an amount that exceeds 120%
of its FHAEL for purposes of FY 2001
subsidy determinations under the Oper-
ating Fund Formula (see paragraph
(e)(3)(v) of this section).

(v) If the PHA with less than 500 units
has an AEL greater than 120% of its
FHAEL. If a PHA with less than 500
units has an FY 2000 AEL that is great-
er than 120% of its FHAEL, the PHA
shall use 120% of its FHAEL in place of
its actual FY 2000 AEL for purposes of
FY 2001 subsidy determinations under
the Operating Fund Formula.

(4) Use of FHAEL for FY 2000 for PHAs
with more than 500 units under contract.
Each PHA with more than 500 units
shall review the FHAEL and bedroom
distribution provided by HUD and do
the following:

(i) The PHA shall determine if the bed-
room size distribution used by HUD was
appropriate.—(A) Mandatory recalcula-
tion. If the bedroom size distribution
calculated by the PHA produces a
weighted average bedroom size that
differs by more than .02 from the
weighted average used by HUD, the
PHA shall recalculate its FY 2000
FHAEL using the two-bedroom base
average national operating cost pro-
vided by HUD.

(B) Discretionary recalculation. If the
bedroom size distribution calculated by
the PHA produces a weighted average
bedroom size that differs by less than
.02 from the weighted average used by
HUD, the PHA may recalculate its FY
2000 FHAEL using the two-bedroom
base average national operating cost
provided by HUD.

(ii) Comparison of FHAEL to AEL. The
PHA shall compare its FHAEL with its
approved FY 2000 AEL.

(iii) If the PHA’s FY 2000 AEL is less
than or equal to 85% of its FHAEL. If the
PHA’s FY 2000 AEL is less than or
equal to 85% of its FHAEL, the PHA
shall use its FY 2000 AEL for purposes

of FY 2001 subsidy determinations
under the Operating Fund Formula.

(iv) If the PHA’s FY 2000 AEL is greater
than 85% of its FHAEL. If the PHA’s FY
2000 AEL is greater than 85% of its
FHAEL, the PHA shall use 98.64% of its
FY 2000 AEL for purposes of calcu-
lating its FY 2001 subsidy determina-
tions under the Operating Fund For-
mula.

(v) Inapplicability of AEL reduction to
certain PHAs. The AEL reduction de-
scribed in paragraph (e)(4)(iv) of this
section does not apply to the PHAs of
the Virgin Islands, Puerto Rico, Guam
and Alaska. These PHAs will use their
FY 2000 AELs for purposes of FY 2001
subsidy determinations, regardless of
whether the PHA’s AEL is greater than
85% of its FHAEL.

(vi) Cap on AEL value reduction. In no
instance shall a PHA subject to an
AEL reduction, reduce the FY 2000 AEL
value used in calculating its FY 2001
AEL for purposes of operating subsidy
determinations to a value less than
85% of its FHAEL.

(f) Flood insurance adjustment for FY
2001. To simplify the calculation of op-
erating subsidy, the AEL computation
for the PHA’s fiscal year beginning in
2001 will include an additional step fol-
lowing the determination made in ac-
cordance with paragraphs (a) through
(e) of this section: the AEL per unit
month derived in accordance with
those paragraphs is to be adjusted by
adding the flood insurance charge per
unit month, as reflected in the last
HUD approved subsidy calculation for
FY 2000. This adjustment is a one-time
permanent adjustment made only in
FY 2001. However, if the flood map is
revised at a future date, HUD will ad-
just the AEL for the affected PHAs in
accordance with this paragraph.

§ 990.106 Transition funding for exces-
sively high-cost PHAs.

(a) Eligibility. If a PHA’s Base Year
Expense Level exceeds its AEL for any
budget year under the Operating Fund
Formula, the PHA may be eligible for
Transition Funding.

(b) Amounts. Transition Funding
shall be an amount not to exceed the
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difference between the Base Year Ex-
pense Level and the AEL for the Re-
quested Budget Year, multiplied by the
number of Unit Months Available.

(c) Reduction in transition funding.
HUD shall have the right to dis-
continue payment of all or part of the
Transition Funding in the event HUD
at any time determines that the PHA
has not achieved a satisfactory level of
management efficiency, or is not mak-
ing efforts satisfactory to HUD to im-
prove its management performance.

§ 990.107 Computation of utilities ex-
pense level.

(a) Computation of the utilities expense
level. The PHA’s Utilities Expense
Level for the requested Budget Year
shall be computed by multiplying the
Allowable Utilities Consumption Level
(AUCL) per unit per month for each
utility, determined as provided in para-
graph (c) of this section, by the pro-
jected utility rate determined as pro-
vided in paragraph (b) of this section.

(b) Utilities rates. (1) The current ap-
plicable rates, with consideration of
adjustments and pass-throughs, in ef-
fect at the time the Operating Budget
is submitted to HUD will be used as the
utilities rates for the Requested Budg-
et Year, except that, when the appro-
priate utility commission has, prior to
the date of submission of the Operating
Budget to HUD, approved and pub-
lished rate changes to be applicable
during the Requested Budget Year, the
future approved rates may be used as
the utilities rates for the entire Re-
quested Budget Year.

(2) If a PHA takes action, such as
wellhead purchase of natural gas, or
administrative appeals or legal action
beyond normal public participation in
rate-making proceedings to reduce the
rate it pays for utilities (including
water, fuel oil, electricity, and gas),
then the PHA will be permitted to re-
tain one-half of the cost savings during
the first 12 months attributable to its
actions. Upon determination that the

action was cost-effective in the first
year, the PHA may be permitted to re-
tain one-half the annual cost savings,
if the actions continue to be cost-effec-
tive. See also paragraph (e) of this sec-
tion and § 990.110(b).

(c) Computation of Allowable Utilities
Consumption Level. The Allowable Utili-
ties Consumption Level used to com-
pute the Utilities Expense Level of
PHAs for the Requested Budget Year
generally will be based on the avail-
ability of consumption data. For
project utilities where consumption
data are available for the entire Roll-
ing Base Period, the computation will
be in accordance with paragraph (c)(1)
of this section. Where data are not
available for the entire period, the
computation will be in accordance with
paragraph (c)(2) of this section, unless
the project is a new project, in which
case the computation will be in accord-
ance with paragraph (c)(3) of this sec-
tion. For a project where the PHA has
taken special energy conservation
measures that qualify for special treat-
ment in accordance with paragraph
(f)(1) of this section, the computation
of the Allowable Utilities Consumption
Level may be made in accordance with
paragraph (c)(4) of this section. The
AUCL for all of a PHA’s projects is the
sum of the amounts determined using
all of these subparagraphs, as appro-
priate.

(1) Rolling Base Period System. (i) For
project utilities with consumption data
for the entire Rolling Base Period, the
AUCL is the average amount consumed
per unit per month during the Rolling
Base Period adjusted in accordance
with paragraph (d) of this section. The
PHA shall determine the average
amount of each of the utilities con-
sumed during the Rolling Base period
(i.e., the 36-month period ending 12
months prior to the first day of the Re-
quested Budget Year).

(ii) An example of a rolling base is as
follows:

PHA fiscal year (affected fiscal year) Rolling base period

Beginning Ending Begins Ends

1–1–01 ............................................................. 12–31–01 (1st year) ........................................ 1–1–97 12–31–99
1–1–02 ............................................................. 12–31–02 (2nd year) ....................................... 1–1–98 12–31–00
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(2) Alternative method where data is not
available for the entire Rolling Base Pe-
riod. (i) If the PHA has not maintained
or cannot recapture consumption data
regarding a particular utility from its
records for the whole Rolling Base Pe-
riod mentioned in paragraph (c)(1) of
this section, it shall submit consump-
tion data for that utility for the last 24
months of its Rolling Base Period to
the HUD Field Office for approval. If
this is not possible, it shall submit con-
sumption data for the last 12 months of
its Rolling Base Period. The PHA also
shall submit a written explanation of
the reasons that data for the whole
Rolling Base Period is unavailable.

(ii) In those cases where a PHA has
not maintained or cannot recapture
consumption data for a utility for the
entire Rolling Base Period, comparable
consumption for the greatest of either
36, 24, or 12 months, as needed, shall be
used for the utility for which the data
is lacking. The comparable consump-
tion shall be estimated based upon the
consumption experienced during the
Rolling Base Period of comparable
project(s) with comparable utility de-
livery systems and occupancy. The use
of actual and comparable consumption
by each PHA, other than those PHAs
defined as New Projects in paragraph
(c)(3) of this section, will be deter-
mined by the availability of complete
data for the entire 36-month Rolling
Base Period. Appropriate utility con-
sumption records, satisfactory to HUD,
shall be developed and maintained by
all PHAs so that a 36-month rolling av-
erage utility consumption per unit per
month under paragraph (c)(1) of this
section can be determined.

(iii) If a PHA cannot develop the con-
sumption data for the Rolling Base Pe-
riod or for 12 or 24 months of the Roll-
ing Base Period, either from its own
project(s) data, or by using comparable
consumption data the actual per unit
per month (PUM) utility expenses stat-
ed in paragraph (d) of this section shall
be used as the Utilities Expense Level.

(3) Computation of Allowable Utilities
Consumption Levels for New Projects. (i)
A New Project, for the purpose of es-
tablishing the Rolling Base Period and
the Utilities Expense Level, is defined
as either:

(A) A project which had not been in
operation during at least 12 months of
the Rolling Base Period, or a project
which enters management after the
Rolling Base Period and prior to the
end of the Requested Budget Year; or

(B) A project which during or after
the Rolling Base Period, has experi-
enced conversion from one energy
source to another; interruptable serv-
ice; deprogrammed units; a switch from
resident-purchased to PHA-supplied
utilities; or a switch from PHA-sup-
plied to resident-purchased utilities.

(ii) The actual consumption for New
Projects shall be determined so as not
to distort the Rolling Base Period in
accordance with a method prescribed
by HUD.

(4) Freezing the Allowable Utilities Con-
sumption Level. (i) Notwithstanding the
provisions of paragraphs (c)(1) and
(c)(2) of this section, if a PHA under-
takes energy conservation measures
that are approved by HUD under para-
graph (f) of this section, the Allowable
Utilities Consumption Level for the
project and the utilities involved may
be frozen during the contract period.
Before the AUCL is frozen, it must be
adjusted to reflect any energy savings
resulting from the use of any HUD
funding. The AUCL is then frozen at
the level calculated for the year during
which the conservation measures ini-
tially will be implemented, as deter-
mined in accordance with paragraph (f)
of this section.

(ii) If the AUCL is frozen during the
contract period, the annual three-year
rolling base procedures for computing
the AUCL shall be reactivated after the
PHA satisfies the conditions of the
contract. The three years of consump-
tion data to be used in calculating the
AUCL after the end of the contract pe-
riod will be as follows:

(A) First year: The energy consump-
tion during the year before the year in
which the contract ended and the en-
ergy consumption for each of the two
years before installation of the energy
conservation improvements;

(B) Second year: The energy consump-
tion during the year the contract
ended, energy consumption during the
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year before the contract ended, and en-
ergy consumption during the year be-
fore installation of the energy con-
servation improvements;

(C) Third year: The energy consump-
tion during the year after the contract
ended, energy consumption during the
year the contract ended, and energy
consumption during the year before the
contract ended.

(d) Utilities expense level where con-
sumption data for the full Rolling Base
Period is unavailable. If a PHA does not
obtain the consumption data for the
entire Rolling Base Period, or for 12 or
24 months of the Rolling Base Period,
either for its own project(s) or by using
comparable consumption data as re-
quired in paragraph (c)(2) of this sec-
tion, it shall request HUD Field Office
approval to use actual PUM utility ex-
penses. These expenses shall exclude
Utilities Labor and Other Utilities Ex-
penses. The actual PUM utility ex-
penses shall be taken from the year-
end Statement of Operating Receipts
and Expenditures, Form HUD–52599,
(Office of Management and Budget ap-
proval number 2577–0067) prepared for
the PHA fiscal year which ended 12
months prior to the beginning of the
PHA Requested Budget Year (e.g., for a
PHA fiscal year beginning January 1,
2001, the PHA would use data from the
fiscal year ended December 31, 1999).
Subsequent adjustments will not be ap-
proved for a budget year for which the
utility expense level is established
based upon actual PUM utility ex-
penses.

(e) Adjustments. PHAs shall request
adjustments of Utilities Expense Lev-
els in accordance with § 990.110(b),
which requires an adjustment based
upon a comparison between actual ex-
perience and estimates of consumption
and of utility rates.

(f) Incentives for energy conservation
improvements. If a PHA undertakes en-
ergy conservation measures (including
those covering water, fuel oil, elec-
tricity, and gas) that are financed by
an entity other than the Secretary,
such as physical improvements fi-
nanced by a loan from a utility or gov-
ernmental entity, management of costs
under a performance contract, or a
shared savings agreement with a pri-
vate energy service company, the PHA

may qualify for one of the two possible
incentives under this part. For a PHA
to qualify for these incentives, HUD
approval must be obtained. Approval
will be based upon a determination
that payments under the contract can
be funded from the reasonably antici-
pated energy cost savings, and the con-
tract period does not exceed 12 years.

(1) If the contract allows the PHA’s
payments to be dependent on the cost
savings it realizes, the PHA must use
at least 50% of the cost savings to pay
the contractor. With this type of con-
tract, the PHA may take advantage of
a frozen AUCL under paragraph (c)(4)
of this section, and it may use the full
amount of the cost savings, as de-
scribed in § 990.110(b)(2)(ii).

(2) If the contract does not allow the
PHA’s payments to be dependent on
the cost savings it realizes, then the
AUCL will continue to be calculated in
accordance with paragraphs (c)(1)
through (c)(3) of this section, as appro-
priate; the PHA will be able to retain
part of the cost savings, in accordance
with § 990.110(b)(2)(i); and the PHA will
qualify for additional operating sub-
sidy eligibility (above the amount
based on the allowable expense level)
to cover the cost of amortizing the cost
of the energy conservation measures
during the term of the contract, in ac-
cordance with § 990.110(c).

§ 990.108 Other costs.

(a) Cost of independent audits. (1) Eli-
gibility to receive operating subsidy
for independent audits is considered
separately from the Operating Fund
Formula. However, the PHA shall not
request, nor will HUD approve, an oper-
ating subsidy for the cost of an inde-
pendent audit if the audit has already
been funded by subsidy in a prior year.

(2) A PHA that is required by the Sin-
gle Audit Act (31 U.S.C. 7501–7507) (see
24 CFR part 85) to conduct a regular
independent audit may receive oper-
ating subsidy to cover the cost of the
audit. The actual cost of an inde-
pendent audit, applicable to the oper-
ations of PHA-owned rental housing, is
not included in the Allowable Expense
Level, but it is allowed in full in com-
puting the amount of operating subsidy
under § 990.104, above.
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(3) A PHA that is exempt from the
audit requirements under the Single
Audit Act (24 CFR part 85) may receive
operating subsidy to offset the actual
cost of an independent audit charge-
able to operations (after the End of the
Initial Operating Period) if the PHA
chooses to have an audit.

(b)(1) Costs attributable to units that
are approved for deprogramming and
vacant may be eligible for inclusion,
but must be limited to the minimum
services and protection necessary to
protect and preserve the units until the
units are deprogrammed. Costs attrib-
utable to units temporarily unavail-
able for occupancy because the units
are utilized for PHA-related activities
are not eligible for inclusion. In deter-
mining operating subsidy calculations
under the Operating Fund Formula,
these units shall not be included in the
calculation of Unit Months Available.
Units approved for deprogramming
shall be listed by the PHA, and sup-
porting documentation regarding di-
rect costs attributable to such units
shall be included as a part of the Oper-
ating Fund Formula calculation in
which the PHA requests operating sub-
sidy for these units. If the PHA re-
quires assistance in this matter, the
PHA should contact the HUD Field Of-
fice.

(2) Units approved for nondwelling
use to promote economic self-suffi-
ciency services and anti-drug activities
are eligible for operating subsidy under
the conditions provided in this para-
graph (b)(2), and the costs attributable
to these units are to be included in the
operating budget. If a unit satisfies the
conditions stated in paragraphs (b)(2)(i)
through (v) of this section, it will be el-
igible for subsidy at the rate of the
AEL for the number of months the unit
is devoted to such use. Approval will be
given for a period of no more than 3
years. HUD may renew the approval to
allow payments after that period only
if the PHA can demonstrate that no
other sources for paying the non-util-
ity operating costs of the unit are
available. The conditions the unit must
satisfy are:

(i) The unit must be used for either
economic self-sufficiency activities di-
rectly related to maximizing the num-
ber of employed residents or for anti-

drug programs directly related to rid-
ding the development of illegal drugs
and drug-related crime. The activities
must be directed toward and for the
benefit of residents of the development.

(ii) The PHA must demonstrate that
space for the service or program is not
available elsewhere in the locality and
that the space used is safe and suitable
for its intended use or that the re-
sources are committed to make the
space safe and suitable.

(iii) The PHA must demonstrate sat-
isfactorily that other funding is not
available to pay for the non-utility op-
erating costs. All rental income gen-
erated as a result of the activity must
be reported as income in the operating
subsidy calculation.

(iv) Operating subsidy may be ap-
proved for only one site (involving one
or more contiguous units) per public
housing development for economic self-
sufficiency services or anti-drug pro-
grams, and the number of units in-
volved should be the minimum nec-
essary to support the service or pro-
gram. Operating subsidy for any addi-
tional sites per development can only
be approved by HUD Headquarters.

(v) The PHA must submit a certifi-
cation with its Operating Fund For-
mula Calculation that the units are
being used for the purpose for which
they were approved and that any rental
income generated as a result of the ac-
tivity is reported as income in the op-
erating subsidy calculation. The PHA
must maintain specific documentation
of the units covered. Such documenta-
tion should include a listing of the
units, the street addresses, and project/
management control numbers.

(3) Long-term vacant units that are
not included in the calculation of Unit
Months Available are eligible for oper-
ating subsidy in the Requested Budget
Year at the rate of 20% of the AEL. Al-
lowable utility costs for long term va-
cant units will continue to be funded in
accordance with § 990.107.

(c) Costs attributable to changes in Fed-
eral law or regulation. In the event that
HUD determines that enactment of a
Federal law or revision in HUD or
other Federal regulation has caused or
will cause a significant increase in ex-
penditures of a continuing nature
above the Allowable Expense Level and
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Utilities Expense Level, HUD may in
HUD’s sole discretion decide to pre-
scribe a procedure under which the
PHA may apply for or may receive an
increase in operating subsidy.

(d)(1) Costs resulting from combination
of two or more units. When a PHA rede-
signs or rehabilitates a project and
combines two or more units into one
larger unit and the combination of
units results in a unit that houses at
least the same number of people as
were previously served, the AEL for
the requested year shall be multiplied
by the number of unit months not in-
cluded in the requested year’s unit
months available as a result of these
combinations that have occurred since
the Base Year. The number of people
served in a unit will be based on the
formula ((2 × No. of Bedrooms) minus
1), which yields the average number of
people that would be served. An effi-
ciency unit will be counted as a one
bedroom unit for purposes of this cal-
culation.

(2) An exception to paragraph (d)(1)
of this section is made when a PHA
combines two efficiency units into a
one-bedroom unit. In these cases, the
AEL for the requested year shall be
multiplied by the number of unit
months not included in the requested
year’s unit months available as a re-
sult of these combinations that have
occurred since the Base Year.

(e) Funding for resident participation
activities.—(1) Funding amount. Each
PHA shall include in the operating sub-
sidy eligibility calculation, $25 per oc-
cupied unit per year for resident par-
ticipation activities, including (but not
limited to) those described in part 964
of this title. For purposes of this sec-
tion, a unit may be occupied by a pub-
lic housing resident, a PHA employee,
or a police officer. If, in any fiscal
year, appropriations are not sufficient
to meet all funding requirements under
this part, then the $25 will be subject
to pro-ration.

(2) Use of vacant rental units. If there
is no community or rental space avail-
able for providing resident participa-
tion activities, HUD may approve, at
the request of the PHA, the use of one
or more vacant rental units for resi-
dent participation purposes. A unit
that satisfies the following conditions

will be eligible for operating subsidy at
the rate of the AEL for the number of
months the unit is devoted to such use:

(i) The PHA must demonstrate that
safe and suitable space for the resident
participation activities is not other-
wise readily available;

(ii) One or more contiguous units
may be used for resident participation
activities. However, the units must be
located on a single site per public hous-
ing development. Further, the number
of units involved must be the minimum
necessary to support the resident par-
ticipation activities;

(iii) The PHA must submit a certifi-
cation with its Operating Fund For-
mula calculation that the units are
being used for the purpose for which
they were approved and that any rental
income generated as a result of the ac-
tivity is reported as income in the op-
erating subsidy calculation; and

(iv) The PHA must maintain specific
documentation of the units covered.
Such documentation must include a
listing of the units, the street address-
es, and project/management control
numbers.

§ 990.109 Projected operating income
level.

(a) Policy. The Operating Fund For-
mula determines the amount of oper-
ating subsidy for a particular PHA
based in part upon a projection of the
actual dwelling rental income and
other income for the particular PHA.
The projection of dwelling rental in-
come is obtained by computing the av-
erage monthly dwelling rental charge
per unit for the PHA, and applying an
upward trend factor (subject to updat-
ing). This amount is then multiplied by
the Projected Occupancy Percentage
for the Requested Budget Year. There
are special provisions for projection of
dwelling rental income for new
projects.

(b) Computation of projected average
monthly dwelling rental income.—(1) Gen-
eral. The projected average monthly
dwelling rental income per unit for the
PHA is calculated as follows:

(i) Step 1: Calculation of the current
year and three year averages. The PHA
calculates:

(A) The average monthly dwelling
rental charge per unit for the current
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budget year (the ‘‘current year aver-
age’’ calculated in accordance with
paragraph (b)(2) of this section); and

(B) The average monthly dwelling
rental charge per unit for the current
budget year and the immediate past
two budget years (the ‘‘three year aver-
age’’ calculated in accordance with
paragraph (b)(3) of this section).

(ii) Step 2: Adjustment for any increase
in dwelling rental income. If the current
year average is greater than the three
year average, the PHA has increased
dwelling rental income. If a PHA has
increased dwelling rental income, it
shall perform the following calcula-
tion. The PHA shall:

(A) Subtract the three year average
from the current year average;

(B) Divide the result by 2; and
(C) Add this sum to the three year

average.
(iii) Step 3: Calculating the amount of

increased rental revenue that may be re-
tained. PHAs shall be allowed to retain
50% of any increases in dwelling rental
income, so long as the PHA uses the in-
creased revenue for the provision of
resident-related improvements and
services as described in § 990.116. The
retained income will not be recognized
in the PHA’s calculation under the Op-
erating Fund Formula. The annual
amount of increased revenue retained
by the PHA is calculated by sub-
tracting the three year average from
the current year average, dividing the
result by two, and multiplying the re-
sult by the projected occupancy per-
centage (see § 990.109(b)(6)), and the unit
months available (see § 990.102).

(iv) Step 4: Applying the rental income
adjustment factor. The lower of the
amount calculated under paragraph
(b)(i)(A) or (b)(ii) of this section is then
adjusted by the dwelling rental income
adjustment factor described in para-
graph (b)(5) of this section.

(2) Average monthly dwelling rental
charge per unit. (i) The average month-
ly dwelling rental charge per unit shall
be computed using the total dwelling
rental charges for all Project Units, as
shown on the Tenant Rent Rolls which
the PHA is required to maintain, for
the first day of the month which is six
months before the first day of the Re-
quested Budget Year. However, if a
change in the total of the Rent Rolls

has occurred in a subsequent month
which is before the beginning of the
Requested Budget Year, and before the
submission of the Requested Budget
Year calculation of operating subsidy
eligibility, the PHA may use the latest
changed Rent Roll for the purpose of
the computation.

(ii) This aggregate dollar amount
shall be divided by the number of occu-
pied dwelling units as of the same date.

(iii) The Rent Roll used for calcu-
lating the projected operating income
level will not reflect decreases result-
ing from the PHA’s implementation of
an optional earned income exclusion
authorized by the explanation of ‘‘an-
nual income’’ in 24 CFR 5.609.

(3) Three year average monthly dwell-
ing rental charge per unit. The three
year average monthly dwelling rental
charge shall be computed by averaging
the amounts calculated under para-
graph (b)(2) of this section for the cur-
rent budget year and the immediate
past two budget years.

(4) Changes in supply of utilities. The
PHA must adjust the rent rolls used for
purposes of the calculations described
in paragraphs (b)(2) and (b)(3) of this
section to reflect any change from
PHA-paid utilities to resident-paid
utilities, or vice versa, between the
rent roll date and the projected budget
year.

(5) Dwelling rental income adjustment
factor. An adjustment factor will be ap-
plied to the calculations described in
paragraphs (b)(2) and (b)(3) of this sec-
tion. In FY 2001, the inflation factor
will be 3%. In subsequent years, the av-
erage monthly dwelling rental charge
per unit will be increased for inflation
using a HUD supplied adjustment fac-
tor for the requested budget year to ob-
tain the projected average monthly
dwelling rental charge per unit of the
PHA for the Requested Budget Year.

(6) Projected occupancy percentage.
The PHA shall determine its projected
percentage of occupancy for all Project
Units (Projected Occupancy Percent-
age), as follows:

(i) General. Using actual occupancy
data collected before the start of the
budget year as a beginning point, the
PHA will develop estimates for its Re-
quested Budget Year (RBY) of: How
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many units the PHA will have avail-
able for occupancy; how many of the
available units will be occupied and
how many will be vacant, and what the
average occupancy percentage will be
for the RBY. The conditions under
which the RBY occupancy percentage
will be used as the projected occupancy
percentage for purposes of determining
operating subsidy eligibility are de-
scribed below.

(ii) High Occupancy PHA—No adjust-
ments necessary. If the PHA’s RBY Oc-
cupancy Percentage, calculated in ac-
cordance with § 990.117, is equal to or
greater than 97%, the PHA’s Projected
Occupancy Percentage is 97%. If the
PHA’s RBY Occupancy Percentage is
less than 97%, but the PHA dem-
onstrates that it will have an average
of five or fewer vacant units in the re-
quested budget year, the PHA will use
its RBY Occupancy Percentage as its
projected occupancy percentage.

(iii) Adjustments in determining occu-
pancy. If the PHA’s RBY Occupancy
Percentage is less than 97% and the
PHA has more than 5 vacant units, the
PHA will adjust its estimate of vacant
units to exclude vacant units under-
going modernization and units that are
vacant due to circumstances and ac-
tions beyond the PHA’s control. After
making this adjustment, the PHA will
recalculate its estimated vacancy per-
centage for the RBY.

(A) High Occupancy PHA after adjust-
ment. If the recalculated vacancy per-
centage is 3% or less (or the PHA
would have five or fewer vacant units),
the PHA will use its RBY Occupancy
Percentage as its projected occupancy
percentage.

(B) Low Occupancy PHA—adjustment
for long-term vacancies. If the recal-
culated vacancy percentage is greater
than 3% (or the PHA would have more
than 5 vacant units), the PHA will then
further adjust its RBY Occupancy Per-
centage by excluding from its calcula-
tion of Unit Months Available (UMAs),
those unit months attributable to
units that have been vacant for longer
than 12 months that are not vacant
units undergoing modernization or are
not units vacant due to circumstances
and actions beyond the PHA’s control.

(iv) Low Occupancy PHA after all ad-
justments. A PHA that has determined

its RBY Occupancy Percentage in ac-
cordance with paragraph (b)(6)(iii)(B)
of this section will be eligible for oper-
ating subsidy as follows:

(A) Long-term vacancies removed
from the calculation of UMAs will be
eligible to receive a reduced operating
subsidy calculated at 20% of the PHA’s
AEL.

(B) If the recalculated RBY Occu-
pancy Percentage is 97% or higher, the
PHA will use 97%.

(C) If the recalculated RBY Occu-
pancy Percentage is less than 97%, but
the vacancy rate after adjusting for va-
cant units undergoing modernization
and units that are vacant due to cir-
cumstances and actions beyond the
PHA’s control is 3% or less (or the PHA
has five or fewer vacant units), the
PHA may use its recalculated RBY Oc-
cupancy Percentage as its projected oc-
cupancy percentage.

(D) If the recalculated RBY Occu-
pancy Percentage is less than 97% and
the vacancy percentage is greater than
3% (or the PHA has more than five va-
cant units) after adjusting for vacant
units undergoing modernization and
units that are vacant due to cir-
cumstances and actions beyond the
PHA’s control, the PHA will use 97% as
its projected occupancy percentage,
but will be allowed to adjust the 97%
by the number of vacant units under-
going modernization and units that are
vacant due to circumstances and ac-
tions beyond the PHA’s control. For a
small PHA using five vacant units as
its occupancy objective for the RBY,
the PHA will determine what percent-
age five units represents as a portion of
its units available for occupancy and
subtract that percentage from 100%.
The result will be used as the PHA’s
projected occupancy percentage, but
the PHA will be allowed to adjust the
projected occupancy percentage by va-
cant units undergoing modernization
and units that are vacant for cir-
cumstances and actions beyond the
PHA’s control.

(c) Projected average monthly dwelling
rental charge per unit for new Projects.
The projected average monthly dwell-
ing rental charge for new Projects
which were not available for occupancy
during the budget year prior to the Re-
quested Budget Year and which will
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reach the End of the Initial Operating
Period (EIOP) within the first nine
months of the Requested Budget Year,
shall be calculated as follows:

(1) If the PHA has another Project or
Projects under management which are
comparable in terms of elderly and
nonelderly resident composition, the
PHA shall use the projected average
monthly dwelling rental charge for
such Project or Projects.

(2) If the PHA has no other Projects
which are comparable in terms of el-
derly and nonelderly resident composi-
tion, the HUD Field Office will provide
the projected average monthly dwell-
ing rental charge for such Project or
Projects, based on comparable Projects
located in the area.

(d) Estimate of additional dwelling rent-
al income. After implementation of the
provisions of any legislation enacted or
any HUD administrative action taken
subsequent to the effective date of
these regulations, which affects rents
paid by residents of Projects, HUD may
adjust the projected average monthly
dwelling rental charge per unit to re-
flect such change. HUD also shall have
complete discretion to reduce or in-
crease the operating subsidy approved
for the PHA current fiscal year in an
amount equivalent to the change in the
rental income.

(e) PHA’s estimate of other income. All
PHAs shall estimate Other Income
based on past experience and a reason-
able projection for the Requested Budg-
et Year, which estimate shall be sub-
ject to HUD approval. The estimated
total amount of Other Income, as ap-
proved, shall be divided by the number
of Unit Months Available to obtain a
per unit per month amount.

(f) Projected operating income level.
The projected average dwelling rental
income per unit (calculated under
paragraphs (b), (c), and (d) of this sec-
tion) shall be added to the estimated
Other Income (calculated under para-
graph (e) of this section) to obtain the
Projected Operating Income Level.
This amount shall not be subject to the
provisions regarding program income
in 24 CFR 85.25.

§ 990.110 Adjustments.
Adjustment information submitted

to HUD under this section must be ac-

companied by an original or revised
calculation of operating subsidy eligi-
bility.

(a) Adjustment of base year expense
level.—(1) Eligibility. A PHA with
projects that have been in management
for at least one full fiscal year, for
which operating subsidy is being re-
quested under the Operating Fund For-
mula for the first time, may, during its
first budget year under the Operating
Fund Formula, request HUD to in-
crease its Base Year Expense Level. In-
cluded in this category are existing
PHAs requesting subsidy for a project
or projects in operation at least one
full fiscal year under separate ACC, for
which operating subsidy has never been
paid, except for independent audit
costs. This request may be granted by
HUD, in its discretion, only where the
PHA establishes to HUD’s satisfaction
that the Base Year Expense Level com-
puted under § 990.105(a) will result in
operating subsidy at a level insuffi-
cient to support a reasonable level of
essential services. The approved in-
crease cannot exceed the lesser of the
per unit per month amount by which
the top of the Range exceeds the Base
Year Expense Level.

(2) Procedure. A PHA that is eligible
for an adjustment under paragraph
(a)(1) of this section may only make a
request for such adjustment once for
projects under a particular ACC, at the
time it submits the calculation of oper-
ating subsidy eligibility for the first
budget year under the Operating Fund
Formula. Such request shall be sub-
mitted to the HUD Field Office, which
will review, modify as necessary, and
approve or disapprove the request. A
request under this paragraph must in-
clude a calculation of the amount per
unit per month of requested increase in
the Base Year Expense Level, and must
show the requested increase as a per-
centage of the Base Year Expense
Level.

(b) Adjustments to Utilities Expense
Level. A PHA receiving operating sub-
sidy under § 990.104, excluding those
PHAs that receive operating subsidy
solely for independent audit
(§ 990.108(a)), must submit an adjust-
ment regarding the Utility Expense
Level approved for operating subsidy
eligibility purposes. This adjustment,
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which will compare the actual utility
expense and consumption for the PHA
fiscal year to the estimates used for
subsidy eligibility purposes, shall be
submitted on forms prescribed by HUD.
This adjustment, applicable to PHA fis-
cal years beginning on or after January
1, 1999, shall be submitted to the HUD
Field Office within 45 days after the
close of the PHA fiscal year that is
being adjusted. Failure to submit the
required adjustment of the Utilities
Expense Level by the due date may, in
the discretion of HUD, result in the
withholding of approval of future obli-
gation of operating subsidies and/or a
delay in the recognition of the adjust-
ment. Adjustments under this section
normally will be made in the operating
subsidy calculation for the second PHA
fiscal year following the year being ad-
justed, unless a repayment plan is nec-
essary as noted in paragraph (d) of this
section.

(1) Rates. A change in the Utilities
Expense Level because of changes in
utility rates—to the extent funded by
the operating subsidy—will result in an
adjustment of future operating subsidy
payments. However, where the rate re-
duction covering utilities, such as
water, fuel oil, electricity, and gas, is
directly attributable to action by the
PHA, such as wellhead purchase of nat-
ural gas, or administrative appeals or
legal action beyond normal public par-
ticipation in rate-making proceedings,
then the PHA will be permitted to re-
tain one-half of the cost savings attrib-
utable to its actions for the first year
and, upon determination that the ac-
tion was cost-effective in the first year,
for as long as the actions continue to
be cost-effective, and the other one-
half of the cost savings will be de-
ducted from operating subsidy other-
wise payable.

(2) Consumption. (i) Generally, 75% of
any decrease in the Utilities Expense
Level attributable to decreased con-
sumption after adjustment for any
utility rate change, will be retained by
the PHA; 25% will be offset by HUD
against subsequent payment of oper-
ating subsidy.

(ii) However, in the case of a PHA
whose energy conservation measures
have been approved by HUD as satis-
fying the requirements of § 990.107(f)(1)

(regarding non-HUD financed incen-
tives for energy conservation improve-
ments), the PHA operating fund eligi-
bility shall reflect the retention of
100% of the savings from decreased con-
sumption after payment of the amount
due the contractor until the term of
the financing agreement is completed.
The decreased consumption is to be de-
termined by adjusting for any utility
rate changes and may be adjusted, sub-
ject to HUD approval, using a heating
degree day adjustment for space heat-
ing utilities. The savings realized must
be applied in the following order:

(A) Retention of up to 50% of the
total savings from decreased consump-
tion to cover training of PHA employ-
ees, counseling of residents, PHA man-
agement of the cost reduction program
and any other eligible costs; and

(B) Prepayment of the amount due
the contractor under the contract.

(iii) 25% of an increase in the Utili-
ties Expense Level attributable to in-
creased consumption, after adjustment
for any utility rate change, will be re-
flected in the operating subsidy eligi-
bility for the second PHA fiscal year
following the year being adjusted, in
accordance with § 990.111.

(iv) PHAs are encouraged to:
(A) Provide conservation incentives

and training to residents in order to re-
alize increased utility savings;

(B) Share information with residents
regarding changes in utility costs re-
lated to rate changes and to changes in
consumption; and

(C) Explain to residents conservation
benefits and impacts of excess con-
sumption on the operating budget.

(3) Documentation. Supporting docu-
mentation substantiating the re-
quested adjustments shall be retained
by the PHA pending HUD audit.

(c) Energy conservation financing. If
HUD has approved an energy conserva-
tion contract under § 990.107(f)(2), then
the PHA is eligible for additional oper-
ating subsidy each year of the contract
to amortize the cost of the energy con-
servation measures under the contract,
subject to a maximum annual limit
equal to the cost savings for that year
and a maximum contract period of 12
years.

(1) Each year, the energy cost savings
would be determined as follows:
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(i) The consumption level that would
have been expected if the energy con-
servation measure had not been under-
taken would be adjusted for any change
in utility rate and may be adjusted,
subject to HUD approval, using a heat-
ing degree day adjustment for space
heating utilities;

(ii) The actual cost of energy (of the
type affected by the energy conserva-
tion measure) after implementation of
the energy conservation measure would
be subtracted from the expected energy
cost, to produce the energy cost sav-
ings for the year. (See also paragraph
(b)(2)(i) of this section for retention of
consumption savings.)

(2) If the cost savings for any year
during the contract period is less than
the amount of operating subsidy to be
made available under this paragraph
(c) to pay for the energy conservation
measure in that year, the deficiency
will be offset against the PHA’s oper-
ating subsidy eligibility for the PHA’s
next fiscal year.

(3) If energy cost savings are less
than the amount necessary to meet
amortization payments specified in a
contract, the contract term may be ex-
tended (up to the 12-year limit) if HUD
determines that the shortfall is the re-
sult of changed circumstances rather
than a miscalculation or misrepresen-
tation of projected energy savings by
the contractor or PHA. The contract
term may only be extended to accom-
modate payment to the contractor and
associated direct costs.

(d) Additional HUD-initiated adjust-
ments. Notwithstanding any other pro-
visions of this subpart, HUD may at
any time make an upward or downward
adjustment in the amount of the PHA’s
operating subsidy as a result of data
subsequently available to HUD which
alters projections upon which the ap-
proved operating subsidy was based. If
a downward adjustment would cause a
severe financial hardship on the PHA,
the HUD Field Office may establish a
recovery schedule which represents the
minimum number of years needed for
repayment.

§ 990.111 Submission and approval of
operating subsidy calculations and
budgets.

(a) Required documentation. (1) Prior
to the beginning of its fiscal year, the
PHA shall prepare an operating budget
in a manner prescribed by HUD. The
Board of Commissioners shall review
and approve the budget by resolution.
Each fiscal year, the PHA shall submit
to the HUD Field Office, in a time and
manner prescribed by HUD, the ap-
proved board resolution and the re-
quired operating subsidy eligibility
calculation forms. The PHA shall sub-
mit revised calculations in support of
any adjustments based on procedures
prescribed by HUD.

(2) HUD may direct the PHA to sub-
mit its complete operating budget if
the PHA has failed to achieve certain
specified operating standards, or for
other reasons which in HUD’s deter-
mination threaten the PHA’s future
serviceability, efficiency, economy, or
stability.

(b) HUD operating budget review. (1)
The HUD Field Office will perform a
detailed review on operating budgets
that are subject to HUD review and ap-
proval. If the HUD Field Office finds
that an operating budget is incomplete,
includes illegal or ineligible expendi-
tures, mathematical errors, errors in
the application of accounting proce-
dures, or is otherwise unacceptable, the
HUD Field Office may at any time re-
quire the submission by the PHA of
further information regarding an oper-
ating budget or operating budget revi-
sion.

(2) When the PHA no longer is oper-
ating in a manner that threatens the
future serviceability, efficiency, econ-
omy, or stability of the housing it op-
erates, HUD will notify the PHA that it
no longer is required to submit a com-
plete operating budget to HUD for re-
view and approval.

(c) Compliance with environmental re-
view requirements.—(1) General. Oper-
ating subsidy funds made available to a
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PHA to support the operation and man-
agement of public housing are gen-
erally for activities that are not sub-
ject to environmental review require-
ments. A PHA, however, may use pub-
lic housing program resources (includ-
ing operating subsidy funds, rental and
nonrental income, and operating re-
serves) to carry out non-routine main-
tenance and capital expenditure activi-
ties that may require an environ-
mental review, as those activities are
defined in HUD’s prescribed Chart of
Accounts.

(2) Initial operating budget. The ACC
requires that operating expenditures
may not be incurred except pursuant to
an approved operating budget. Before
the funding of non-routine mainte-
nance and capital expenditure activi-
ties may be incorporated into the
PHA’s initial operating budget, and be-
fore the PHA may commit any funds to
such activities, the PHA must obtain
either:

(i) An environmental review from the
Responsible Entity and submit and re-
ceive HUD approval of a Request for
Release of Funds under part 58 of this
title, or, in cases where HUD has deter-
mined to do an environmental review
under part 50 of this title, the PHA
must obtain an environmental ap-
proval from HUD; or

(ii) A determination from the Re-
sponsible Entity under part 58 of this
title that the PHA’s proposed non-rou-
tine maintenance and capital expendi-
ture activities are exempt from envi-
ronmental review in accordance with
§ 58.34(a)(12) of this title.

(3) Revisions to operating budget. If
subsequent to adoption of its initial op-
erating budget, a PHA determines to
undertake a new non-routine mainte-
nance or capital expenditure activity,
the PHA must obtain an environmental
review and release of funds, HUD envi-
ronmental approval, or an exemption
from such review, as described in para-
graph (c)(2) of this section, before the
funding of the activity may be incor-
porated into a revised operating budget
and before the PHA may commit any
funds to such activities.

(4) Determination of exempt activities. If
the Responsible Entity documents that
a proposed non-routine maintenance or
capital expenditure activity is an ex-

empt activity, as described in para-
graph (c)(2)(ii) of this section, no fur-
ther action is required from the PHA
and the activity may be incorporated
into the PHA’s initial or revised oper-
ating budget, as appropriate.

§ 990.112 Payments procedure for op-
erating subsidy under the Oper-
ating Fund Formula.

(a) General. Subject to the avail-
ability of funds, payments of operating
subsidy under the Operating Fund For-
mula shall be made generally by elec-
tronic funds transfers, based on a
schedule submitted by the PHA and ap-
proved by HUD. The schedule may pro-
vide for several payments per month. If
a PHA has an unanticipated, imme-
diate need for disbursement of ap-
proved operating subsidy, it may make
an informal request to HUD to revise
the approved schedule. (Requests by
telephone are acceptable.)

(b) Payments procedure. In the event
that the amount of operating subsidy
has not been determined by HUD as of
the beginning of a PHA’s budget year
under this part, annual or monthly or
quarterly payments of operating sub-
sidy shall be made, as provided in para-
graph (a) of this section, based upon
the amount of the PHA’s operating
subsidy for the previous budget year or
such other amount as HUD may deter-
mine to be appropriate.

(c) Availability of funds. In the event
that insufficient funds are available to
make payments approvable under the
Operating Fund Formula for operating
subsidy payable by HUD, HUD shall
have complete discretion to revise, on
a pro rata basis or other basis estab-
lished by HUD, the amounts of oper-
ating subsidy to be paid to PHAs.

§ 990.113 Payments of operating sub-
sidy conditioned upon reexamina-
tion of income of families in occu-
pancy.

(a) Policy. The income of each family
must be reexamined at least annually.
PHAs must be in compliance with this
reexamination requirement to be eligi-
ble to receive full operating subsidy
payments.

(b) PHAs in compliance with require-
ments. Each submission of the original
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calculation of operating subsidy eligi-
bility for a fiscal year shall be accom-
panied by a certification by the PHA
that it is in compliance with the an-
nual income reexamination require-
ments and that rents have been or will
be adjusted in accordance with current
HUD requirements.

(c) PHAs not in compliance with re-
quirements. Any PHA not in compliance
with annual income reexamination re-
quirement at the time of the submis-
sion of the calculation of operating
subsidy eligibility shall furnish to the
HUD Field Office a copy of the proce-
dure it is using to attain compliance
and a statement of the number of fami-
lies that have undergone reexamina-
tion during the twelve months pre-
ceding the date of the Operating Budg-
et submission, or the revision thereof.
If, on the basis of such submission, or
any other information, the Field Office
Director determines that the PHA is
not substantially in compliance with
the annual income reexamination re-
quirement, he or she shall withhold
payments to which the PHA might oth-
erwise be entitled under this part,
equal to his or her estimate of the loss
of rental income to the PHA resulting
from its failure to comply with those
requirements.

§ 990.114 Phase-down of subsidy for
units approved for demolition.

(a) General. Units that have both been
approved by HUD for demolition and
been vacated in FY 1995 and after will
be excluded from a PHA’s determina-
tion of Unit Months Available when va-
cated, but they will remain eligible for
subsidy in the following way:

(1) For the first twelve months begin-
ning with the month that a unit meets
both conditions of being approved for
demolition and vacant, the full AEL
will be allowed for the unit.

(2) During the second twelve-month
period after meeting both conditions,
66% of the AEL will be allowed for the
unit.

(3) During the third twelve-month pe-
riod after meeting both conditions, 33%
of the AEL will be allowed for the unit.

(b) Special case for long-term vacant
units. Units that have been vacant for
longer than 12 months when they are
approved for demolition are eligible for

funding equal to 20% of the AEL for a
12-month period.

(c) Treatment of units replaced with
Section 8 Certificates or Vouchers. Units
that are replaced with Section 8 Cer-
tificates or Vouchers are not subject to
the provisions of this section.

(d) Treatment of units replaced with
public housing units. When replacement
conventional public housing units be-
come eligible for operating subsidy, the
demolished unit is no longer eligible
for any funding under this section.

(e) Determination of what units are ‘‘re-
placed.’’ For purposes of this section,
replacements are applied first against
units that otherwise would fall in para-
graph (a) of this section; any remaining
replacements should be used to reduce
the number of units qualifying under
paragraph (b) of this section.

(f) Treatment of units combined with
other units. Units that are removed
from the inventory as a result of being
combined with other units are not con-
sidered to be demolished units for this
purpose.

§ 990.116 Increases in dwelling rental
income.

(a) General. As described in
§ 990.109(b)(1), PHAs shall be allowed to
retain 50% of any increases in dwelling
rental income, so long as the PHA uses
the increased income for the provision
of resident-related improvements and
services. The retained income will not
be recognized in the PHA’s calculation
under the Operating Fund Formula.

(b) Eligible uses for increased rental
revenue. The uses for the retained in-
come must be developed with front end
resident participation and ongoing
input and shall be made part of the
PHA plan submission. (See 24 CFR part
903). Examples of eligible uses for the
retained income include, but are not
limited to:

(1) Physical and management im-
provements that benefit residents;

(2) Resident self-sufficiency services;
(3) Maintenance operations;
(4) Resident employment and train-

ing services;
(5) Resident safety and security im-

provements and services; and
(6) Optional earned income exclu-

sions.
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§ 990.117 Determining actual and re-
quested budget year occupancy per-
centages.

(a) Actual occupancy percentage. When
submitting Operating Fund Formula
calculations for Requested Budget
Years, the PHA shall determine an Ac-
tual Occupancy Percentage for all
Project Units included in the Unit
Months Available. The PHA shall have
the option of basing this option on ei-
ther:

(1) The number of units occupied on
the last day of the month that ends 6
months before the beginning of the Re-
quested Budget Year; or

(2) The average occupancy during the
month ending 6 months before the be-
ginning of the Requested Budget Year.
If the PHA elects to use an average oc-
cupancy under this paragraph (a)(2),
the PHA shall maintain a record of its
computation of its Actual Occupancy
Percentage.

(b) Requested budget year occupancy
percentage. The PHA will develop a Re-
quested Budget Year Occupancy Per-
centage by taking the Actual Occu-
pancy Percentage and adjusting it to
reflect changes up or down in occu-
pancy during the Requested Budget
Year due to HUD-approved activities
such as units undergoing moderniza-
tion, new development, demolition, or
disposition. If after the submission and
approval of the Operating Fund For-
mula calculations for the Requested
Budget Year, there are changes up or
down in occupancy because of mod-
ernization, new development, demoli-
tion or disposition that are not re-
flected in the Requested Budget Year
Occupancy Percentage, the PHA may
submit a revision to reflect the actual
change in occupancy due to these ac-
tivities.

(c) Documentation required to be main-
tained. The PHA must maintain and,
upon HUD’s request, make available to
HUD specific documentation of the oc-
cupancy status of all units, including
long-term vacancies, vacant units un-
dergoing modernization, and units va-
cant due to circumstances and actions
beyond the PHA’s control. This docu-
mentation shall include a listing of the
units, street addresses, and project/
management control numbers.

§ 990.120 Audit.
PHAs that receive financial assist-

ance under this part shall comply with
the audit requirements in 24 CFR part
85.26. If a PHA has failed to submit an
acceptable audit on a timely basis in
accordance with that part, HUD may
arrange for, and pay the costs of, the
audit. In such circumstances, HUD
may withhold, from assistance other-
wise payable to the PHA under this
part, amounts sufficient to pay for the
reasonable costs of conducting an ac-
ceptable audit, including, when appro-
priate, the reasonable costs of account-
ing services necessary to place the
PHA’s books and records into auditable
condition. The costs to place the PHA’s
books and records into auditable condi-
tion do not generate additional subsidy
eligibility under this part.

§ 990.121 Effect of rescission.
If there is a rescission of appro-

priated funds that reduces the level of
funding under the Public Housing Cap-
ital Fund program, to the extent that
the PHA can document that it is not
possible to complete all the vacant
unit rehabilitation in the PHA’s ap-
proved Annual Statement, the PHA
may seek and HUD may grant a waiver
for 1 fiscal year to permit full eligi-
bility under the Operating Fund For-
mula for those units approved but not
funded. (See part 905 of this title for
additional information regarding the
Capital Fund program.)

Subpart B—Financial Manage-
ment Systems, Monitoring and
Reporting

SOURCE: 53 FR 8067, Mar. 11, 1988, unless
otherwise noted.

§ 990.201 Purpose—General policy on
financial management, monitoring
and reporting.

The financial management systems,
reporting and monitoring on program
performance and financial reporting
will be in compliance with the require-
ments of 24 CFR 85.20, 85.40 and 85.41
except to the extent that HUD require-
ments provide for additional special-
ized procedures necessary to permit the
Secretary to make the determinations
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regarding the payment of operating
subsidy specified in section 9(a)(1) of
the United States Housing Act of 1937.

§ 990.202 Applicability.
The provisions of this subpart B are

applicable to the development, mod-
ernization, and operation of the Turn-
key III and Turnkey IV Homeowner-
ship Opportunity Programs and the
housing owned by the PHAs of the Vir-
gin Islands, Guam, Puerto Rico and
Alaska.

[57 FR 5588, Feb. 14, 1992]

Subpart C—Project-Based
Accounting

SOURCE: 57 FR 61231, Dec. 23, 1992, unless
otherwise noted.

§ 990.301 Applicability.
(a) The provisions of this subpart C

are applicable to all PHAs that receive
operating subsidies pursuant to section
9 of the U.S. Housing Act of 1937 (the
Act), both PFS-eligible PHAs and
PHAs outside the 48 adjacent states for
which operating subsidy eligibility is
not calculated in accordance with the
PFS.

(b) PHAs that own and operate 250 or
more dwelling rental units under title I
of the Act, exclusive of section 8 units,
are required to develop and maintain
project-based accounting systems con-
sistent with § 990.310. Where a portion
of a PHA’s rental inventory is sepa-
rately managed (by a resident manage-
ment corporation, for example), the
250-unit threshold shall apply to the
total number of PHA-owned dwelling
rental units, including those separately
managed.

(c) PHAs that do not receive oper-
ating subsidies or that have fewer than
250 rental units may, but are not re-
quired to, develop and use project-
based accounting systems consistent
with the specifications of this subpart.

§ 990.305 Definitions.
Cost Center. A set of units, activities,

programs, or staff that are grouped by
a PHA for purposes of management, fi-
nancial monitoring, and analysis. Cost
centers can be delineated by adminis-
trative departments or divisions within

a PHA, by office locations, by indi-
vidual projects or clusters or commu-
nities of projects that consist of one or
more contiguous buildings, an area of
contiguous row houses, or scattered-
site buildings.

Project. A building or set of buildings
identifiable as a development project
under a HUD-assigned project number.

§ 990.310 Project-based accounting.

(a) PHAs identified in § 990.301(b)
shall develop and maintain a system of
accounting for operating income and
operating costs for each project or op-
erating cost center in a manner capa-
ble of generating information to meet
HUD consolidated reporting require-
ments.

(b) Operating income and cost infor-
mation to be accounted for at a project
or cost center level shall include at
least rental income and the adminis-
trative costs, utilities costs, mainte-
nance costs, repair costs, and such
other income and costs identified by
the PHA as project-specific for man-
agement purposes. The minimum in-
come and expense distribution require-
ments for project-based accounting in-
formation include:

(1) Project-specific operating income
credited to a specific project or cost
center which shall include, at a min-
imum, rental income and excess utili-
ties income; and

(2) Project-specific operating expense
to be charged to a specific project or
cost center level which shall include,
at a minimum, utilities expense and di-
rect maintenance (material and labor)
expense, in addition to any other oper-
ating expenses in the 4000 series of ac-
counts which are identified by the PHA
as project-specific for management
purposes (for example, tenant services
or protective services personnel as-
signed to a specific project).

(c) Indirect operating income and in-
direct operating expenses that are not
project-specific are not required to be
accounted for at, or allocated to, a
project or cost center level. Indirect in-
come and expense that is not required
to be allocated to the project or cost
center level includes non-project-spe-
cific income and expense, including
PHA central office overhead expense,
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which is not identifiable with, or read-
ily assignable to, a specific project or
cost center.

(d) PHAs may establish operating
cost centers on any reasonable basis
that reflects the PHA management
structure and that meets the financial
information needs at the lowest level
of line authority within that manage-
ment structure. A PHA’s determina-
tion of appropriate cost centers and
method of income and cost distribution
shall be controlling unless HUD deter-
mines there is good cause for requiring
some other frame of reference for ag-
gregating financial information.

§ 990.315 Records and reports.
(a) Each PHA shall maintain fiscal

year-end income and expense state-
ments, which reflect the PBA informa-
tion required by § 990.310, for each
project or other cost center and shall
make these available for review upon
request by interested members of the
public.

(b) Each PHA shall distribute such
year-end financial statements to the
Chairman and to each member of the
Housing Authority Board of Commis-
sioners, and to such other State and
local public officials as the Secretary
may specify. Project-based income and
expense statements shall be made
available to Board chairmen as soon as
is practicable after the close of the fis-
cal period.

§ 990.320 Certifications.
(a) The PHA shall certify, by the ef-

fective date specified in § 990.325, in a
form acceptable to HUD, that the PHA
is aware of and is taking steps to im-
plement project-based accounting and
will produce the fiscal year-end reports
required under § 990.315. The certifi-
cation shall identify each project or
other cost center, the basis upon which
each project or other cost center has
been established and determined to be
in compliance with the definitions of
§ 990.305, above, and where a cost center
consists of units in two or more
projects (as identified by HUD-assigned
development project number) the PHA
shall identify the individual develop-
ment project numbers, the number of
units, and a characterization (i.e.,
high-rise family, mid-rise family, scat-

tered-site, etc.) of each numbered
project included in the cost center.

(b) A certification made in accord-
ance with this section shall be updated
if the PHA deletes units, adds addi-
tional units or projects (as identified
by HUD-assigned development project
numbers) to its inventory, or otherwise
elects to reconfigure its system of cost
centers.

(Approved by the Office of Management and
Budget under control number 2577–0159)

§ 990.325 Compliance dates.

(a) The provisions of this subpart
shall apply for PHA fiscal years begin-
ning on or after January 1, 1993, for
PHAs operating 500 or more public
housing rentals units.

(b) The provisions of this subpart
shall apply for PHA fiscal years begin-
ning on or after January 1, 1994, for
PHAs operating fewer than 500 public
housing rental units. In the case of
PHAs whose housing programs expand
to the point at which their inventory
of rental units exceeds the threshold
stated in § 990.301(b), the provisions of
§ 990.310 shall apply at the beginning of
the PHA’s first fiscal year after the
date on which its inventory of rental
units reaches that threshold.

Subpart D—Resident Management
Corporations Operating Subsidy

SOURCE: 59 FR 43644, Aug. 24, 1994, unless
otherwise noted.

§ 990.401 Calculation of operating sub-
sidy.

Operating subsidy will be calculated
separately for any project managed by
a resident management corporation.
This subsidy computation will be the
same as the separate computation
made for the balance of the projects in
the PHA in accordance with this part,
with the following exceptions:

(a) The project managed by a resi-
dent management corporation will
have an Allowable Expense Level based
on the actual expenses for the project
in the fiscal year immediately pre-
ceding management under this subpart.
These expenditures will include the
project’s share of any expenses which

VerDate 11<MAY>2000 13:27 May 16, 2001 Jkt 194077 PO 00000 Frm 00698 Fmt 8010 Sfmt 8010 Y:\SGML\194077T.XXX pfrm09 PsN: 194077T



699

Office of the Assistant Secretary, HUD § 990.402

are overhead or centralized HA expend-
itures. The expenses must represent a
normal year’s expenditures for the
project, and must exclude all expendi-
tures which are not normal fiscal year
expenditures as to amount or as to the
purpose for which expended. Docu-
mentation of this expense level must
be presented with the project budget
and approved by HUD. Any project ex-
penditures funded from a source of in-
come other than operating subsidies or
income generated by the locally owned
public housing program will be ex-
cluded from the subsidy calculation.
For budget years after the first budget
year under management by the resi-
dent management corporation, the Al-
lowable Expense Level will be cal-
culated as it is for all other projects in
accordance with § 990.105(e)(4).

(b) The resident management cor-
poration project will estimate dwelling
rental income based on the rent roll of
the project immediately preceding the
assumption of management responsi-
bility under this subpart, increased by
the estimate of inflation of tenant in-
come used in calculating PFS subsidy.

(c) The resident management cor-
poration will exclude, from its esti-
mate of other income, any increased
income directly generated by activities
by the corporation or facilities oper-
ated by the corporation.

(d) Any reduction in the subsidy of a
HA that occurs as a result of fraud,
waste, or mismanagement by the HA
shall not affect the subsidy calculation
for the resident management corpora-
tion project.

[59 FR 43644, Aug. 24, 1994, as amended at 61
FR 17542, Apr. 19, 1996]

§ 990.402 Calculation of total income
and preparation of operating budg-
et.

(a) Subject to § 990.403, the amount of
funds provided by a HA to a project
managed by a resident management
corporation under this subpart may
not be reduced during the three-year
period beginning on February 5, 1988 or
on such later date as a resident man-
agement corporation first assumes
management responsibility for the
project.

(b) For purposes of determining the
amount of funds provided to a project

under § 990.402(a) of this section, the
provision of technical assistance by the
HA to the resident management cor-
poration will not be included.

(c) The resident management cor-
poration and the HA must submit a
separate operating budget, including
the calculation of operating subsidy
eligibility in accordance with § 990.401,
for the project managed by a resident
management corporation to HUD for
approval. This budget will reflect all
project expenditures and will identify
which expenditures are related to the
responsibilities of the resident manage-
ment corporation and which are re-
lated to the functions which will con-
tinue to be performed by the HA.

(d) Each project or part of a project
that is operating in accordance with
the ACC amendment relating to this
subpart and in accordance with a con-
tract vesting maintenance responsibil-
ities in the resident management cor-
poration will have transferred, into a
sub-account of the operating reserve of
the host HA, an operating reserve.
Where all maintenance responsibilities
for the resident-managed project are
the responsibility of the corporation,
the amount of the reserve made avail-
able to projects under this subpart will
be the per unit cost amount available
to the HA operating reserve, exclusive
of all inventories, prepaids and receiv-
ables (at the end of the HA fiscal year
preceding implementation), multiplied
by the number of units in the project
operated in accordance with the provi-
sions of this subpart. Where some, but
not all, maintenance responsibilities
are vested in the resident management
corporation, the contract may provide
for an appropriately reduced portion of
the operating reserve to be transferred
into the corporation’s sub-account.

(e) The use of the reserve will be sub-
ject to all administrative procedures
applicable to the conventionally owned
public housing program. Any expendi-
ture of funds from the reserve will be
for eligible expenditures which are in-
corporated into an operating budget
subject to approval by HUD.

(f) Investment of funds held in the re-
serve will be in accordance with the
provisions of Chapter 4 of the Financial
Management Handbook, 7476.1 REV.1
and interest generated will be included
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in the calculation of operating subsidy
in accordance with this part.

§ 990.403 Adjustments to total income.
(a) Operating subsidy calculated in

accordance with § 964.401 of this chapter
will reflect changes in inflation, utility
rates and consumption, and changes in
the number of units in the resident
management project.

(b) In addition to the amount of in-
come derived from the project (from
sources such as rents and charges) and
the operating subsidy calculated in ac-
cordance with § 990.401 of this subpart,
the contract may specify that income
be provided to the project from other
sources of income of the HA.

(c) The following conditions may not
affect the amounts to be provided to a
project managed by a resident manage-
ment corporation under this subpart:

(1) Any reduction in the total income
of a HA that occurs as a result of fraud,
waste, or mismanagement by the HA.

(2) Any change in the total income of
a HA that occurs as a result of project-
specific characteristics that are not
shared by the project managed by the
corporation under this subpart.

§ 990.404 Retention of excess revenues.
(a) Any income generated by a resi-

dent management corporation that ex-
ceeds the income estimated for the in-
come category involved as specified in
the RMC’s management contract must
be excluded in subsequent years in cal-
culating:

(1) The operating subsidy provided to
a HA under part 990, subpart A.

(2) The funds provided by the HA to
the resident management corporation.

(b) The management contract must
specify the amount of income expected
to be derived from the project (from
sources such as rents and charges) and
the amount of income to be provided to
the project from the other sources of
income of the HA (such as operating
subsidy under part 990, subpart A, in-
terest income, administrative fees, and
rents). These income estimates must be
calculated consistent with HUD’s ad-
ministrative instructions. Income esti-
mates may provide for proration of an-
ticipated project income between the
corporation and the PHA, based upon
the management and other project-as-

sociated responsibilities (if any) that
are to be retained by the PHA under
the contract.

§ 990.405 Use of retained revenues.
Any revenues retained by a resident

management corporation under § 990.404
of this subpart may only be used for
purposes of improving the maintenance
and operation of the project, estab-
lishing businesses enterprises that em-
ploy residents of public housing, or ac-
quiring additional dwelling units for
lower income families. Units acquired
by the resident management corpora-
tion will not be eligible for payment of
operating subsidy.

PART 1000—NATIVE AMERICAN
HOUSING ACTIVITIES

Subpart A—General

Sec.
1000.1 What is the applicability and scope of

these regulations?
1000.2 What are the guiding principles in the

implementation of NAHASDA?
1000.4 What are the objectives of

NAHASDA?
1000.6 What is the nature of the IHBG pro-

gram?
1000.8 May provisions of these regulations

be waived?
1000.10 What definitions apply in these regu-

lations?
1000.12 What nondiscrimination require-

ments are applicable?
1000.14 What relocation and real property

acquisition policies are applicable?
1000.16 What labor standards are applicable?
1000.18 What environmental review require-

ments apply?
1000.20 Is an Indian tribe required to assume

environmental review responsibilities?
1000.22 Are the costs of the environmental

review an eligible cost?
1000.24 If an Indian tribe assumes environ-

mental review responsibility, how will
HUD assist the Indian tribe in per-
forming the environmental review?

1000.26 What are the administrative require-
ments under NAHASDA?

1000.28 May a self-governance Indian tribe
be exempted from the applicability of
§ 1000.26?

1000.30 What prohibitions regarding conflict
of interest are applicable?

1000.32 May exceptions be made to the con-
flict of interest provisions?

1000.34 What factors must be considered in
making an exception to the conflict of
interest provisions?
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